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SUMMARY

In France, flood management policies have strongly evolved since the 1990s. Flood mitigation
has become a key strategy in order to contribute to the diversification and sustainability of flood
risk management policies (Larrue et al., 2015).

In this context, more and more river authorities launch and implement floodplain restoration
and water retention projects locally in France. Like in most Western European countries, it is
now taken for granted that flood management requires ‘‘making space’’ for water by increasing
retention capacity of floodplains (Warner et al., 2012). However, in many European countries,
floodplain restoration still proves to be a societal challenge (Moss, Monstadt, 2008) and rural
land has an important role to play in flood mitigation (Morris et al., 2010).

In this context, our presentation focuses on a specific legal mechanism — the over-flooding
easement (“servitude de sur-inondation”’) — created in France in 2003 in order to facilitate the
implementation of floodplain restoration and water retention projects. Our research shows that
more and more river and flood management institutions choose to use this public utility
easement in order to control land uses and activities in the floodplains and avoid land
acquisition. However, this legal tool may have important consequences for land uses and
economic activities. We use the case of the Oudon river basin (Western France,
(Mayenne/Maine-et-Loire)) and describe how river managers have succeeded, via local
agreements, in building synergies between their own objectives (the restoration of floodplains
and water retention areas) and farming activities impacted by the over-flooding easement.
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1. INTRODUCTION

In France, flood risk management (FRM) policies have strongly evolved since the 1990s. Flood
mitigation has become a key strategy in order to contribute to their diversification and
sustainability (Larrue et al., 2015). Flood mitigation measures aim at reducing the likelihood
and magnitude of flooding; they are complementary to flood defense. They are being put in
place through actions that accommodate (rather than resist) water, such as natural flood
management or adapted housing (Fournier et al., 2016). Within this strategy, more and more
river authorities, i.e. river syndicates or inter-municipalities competent for FRM, launch and
implement floodplain restoration and water retention projects in France. Like in most Western
European countries, it is now taken for granted that flood management requires ‘‘making
space’’ for water by increasing the retention capacity of floodplains (Warner et al., 2012).
However, in many European countries, floodplain restoration still proves to be a societal
challenge (Moss, Monstadt, 2008) and rural land has an important role to play in flood
mitigation (Morris et al., 2010).

In this context, our presentation focuses on a specific legal mechanism — the over-flooding
easement (“servitude de sur-inondation”’) — created in France in 2003 in order to facilitate the
implementation of floodplain restoration and water retention projects. The over-flooding
easement was created in order to contribute to floodplain storage and conveyance projects
(identified as “making space for water” projects by Morris et al., 2016). Thanks to this public
utility easement, river authorities can delineate and fix specific rules in water retention areas
which have been equipped with hydraulic works. Our research shows that more and more river
authorities choose to use this easement in order to control land use in the floodplain and avoid
land acquisition. However, this legal tool may have important consequences for local land users
and economic activities. As a result, negotiation processes are often launched in order to
conciliate FRM objectives and other/former land uses.

This presentation is mainly based on the results of the FARMaine project (“Pour et Sur le
Développement Régional” (PSDR4 Grand Ouest 2016-2020) Research Programme
(www.psdrgo.org)). This project analyzes the consequences of environmental public policies
on agricultural land and practices in the Maine river basin (Région Pays de la Loire). In this
presentation, we mainly use the results coming from scientific and grey literature review, semi-
structured interviews with institutional local stakeholders on the Oudon river basin and
participant observation.



http://www.psdrgo.org/

First we describe the national context in which the over-flooding easement has become a key
procedure for local authorities in their projects to mitigate the flood risk. Then, we explain more
in detail the legal mechanisms for this new public utility easement. In particular, we point out
its advantages and limits for river managers. Eventually, we use the example of the Oudon river
basin and focus on the negotiation processes and agreements which have been necessary for
local authorities and private stakeholders to build synergies between FRM policies and the local
economic activities impacted by the over-flooding easement.

2. A LEGAL INSTRUMENT AT THE DISPOSAL OF FRENCH LOCAL
AUTHORITIES TO FACILITATE THE IMPLEMENTATION OF
MITIGATION PROJECTS

If the over-flooding easement was introduced in the French law about 20 years ago, it took
some years before French local authorities start to use this legal instrument. Empirical research
(Broussard, 2019) shows that more and more French local authorities competent for flood and
river management have preferred this instrument to others (such as land acquisition) during the
last five years. In order to understand its increasing use, it is important to recall that it has been
concomitant to two major evolutions in French FRM policies.
First, it is only since a decade or so that local authorities play an increasing role and involvement
in FRM policies in France. While FRM used to be mainly dominated by the French central
government administration, new competences have been transferred to them by law during the
last years. In particular, the MAPTAM law (2014) conferred them a new responsibility for water
management and flood prevention (so-called GEMAPI competence (GEstion des Milieux
Aquatiques et Prévention des Inondations)). This new competence was created in order to
facilitate the integrated management of water and floods issues at local level. Within the
MAPTAM Act, municipalities are clearly identified as the key stakeholder in flood risk
management. They hold an exclusive and mandatory competence in this field. Even though
they were already responsible by law for water production and delivery, the MAPTAM Act
defines several new competences for them:

— River basin management;

— Maintenance and works on rivers, canals, lakes;

— Defense against floods and sea;

— Protection and restoration of rivers and wetlands.

In practice, it is mainly via inter-municipal organizations (river syndicates or
intercommunalities) that French local authorities launch flood mitigation projects to better deal
with natural hazards (Fournier, 2019).

In this context, French local authorities are progressively investing the mitigation strategy
within FRM policies. Among all FRM strategies (defense, preparation, recovery, prevention
and mitigation as defined by Hegger et al., 2016), preparation, recovery and defense still remain
strongly dominated by the French central government, but the mitigation strategy has been more
and more invested by local authorities within the last decade. Indeed, it has become an



opportunity for them to challenge and face the prevention rules imposed by central government
in the Plans for Flood Risk Prevention (Plans de Prévention des Risques inondation (PPRi)),
often considered as being too restrictive (Fournier et al., 2016). Since a decade or so, French
municipalities or intercommunalities have started to launch mitigation projects addressing both
hazard or vulnerability issues. Measures at property level (flood resilient housing) but also
measures to better deal with natural hazards (flood storage areas such as presented in Figure 1,
sustainable urban drainage, wetland creation or the restoration or river corridors) have been
launched. Financial incentives were also created by the central government in order to promote
mitigation projects at local level.
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Figure 1 : schematic diagram of a flood storage area
(source: Isére River Syndicate (symBHI))

To conclude, in a context of climate change and growing uncertainties about natural hazards,
French local authorities are entitled to define new ways to deal with the flood risk. In this
context, the over-flooding easement has become more frequently used in the implementation of
mitigation projects dealing with the flood hazard. For French local authorities, this easement
constitutes an opportunity, with limited financial investments, to improve local resiliency. As
described in the following section, without any land acquisition, the over-flooding easement is
implemented in order to control activities (and mainly farming) in flood retention areas.

3. ALEGAL INSTRUMENT TO BETTER CONCILIATE FLOOD MITIGATION
OBJECTIVES AND CURRENT LAND USES

In this section, we describe more precisely the mechanisms of this legal instrument. We also
point out its advantages and limits for local authorities.



As stated previously, the over-flooding public utility easement was created in 2003 with two
other public utility easements (creation or restoration of mobility areas in the riverbed and
protection or restoration of strategic wetlands). They are defined in article L.211-12 article in
the French Environment Code.

This legal procedure was designed in order to facilitate the protection of temporary water
storage areas. It is important to point out that the “over-flooding” easement can only be
implemented in an area where the retention capacity has been increased by hydraulic works (via
the construction of dams, dikes and so on). Therefore, the objective is to increase flooding and
store water in the upper part of a riverain basin, in order to reduce floods and water run-off
downstream and in urban areas.

Such projects may have important direct and indirect impacts on agricultural/farming land
(increase of the water level and duration of submersion, extension of the flood prone area and
so on... (Ministére de I’ Agriculture et de I’ Alimentation/Ministére de la Transition Ecologique
et Solidaire, 2018)).

Both central government administration and local public authorities may be at the initiative of
this procedure but empirical research shows that this is mainly done by the latter (Broussard,
2019). The enforcement of this easement is quite complicated. First, a public inquiry must be
conducted locally. The project is described and justified. A map of the area and the list of
landowners must be settled. Complementary inquiries may be needed if hydraulic facilities are
planned to increase water retention. Then, a decree taken by the local representative of the
central government, the prefect (Préfet), identifies the perimeter and parcels concerned by the
easement.

There are various consequences for landowners and tenants. The decree may impose a
preliminary declaration for any new hydraulic project that could reduce or limit water retention
in the future. Landowners and tenants must also give permanent access to their land for the
public agents in charge of the maintenance of the water retention area. If the central government
administration or local authorities own and rent agricultural land in the perimeter, they can
impose binding clauses to the tenants in order to prevent damages when leases are renewed.
Some compensations were created by the 2003 “Risks” Law. First, financial compensations are
paid by the procedure holder to landowners, when prejudices are direct and certain. Tenants
(mainly farmers) may also receive financial compensations in case of damage on buildings (but
not always for crops or livestock losses). Landowners may also impose the acquisition of their
land by the procedure holder (“droit de délaissement”). In 2003, the “Risks” Law also gave the
possibility for local authorities to use their pre-emptive right to buy land in the perimeter of the
easement (Struillou, 2012).

In a nutshell, river restoration and flood mitigation projects have often proved to be conflictual
along rivers in France and their holders must define specific strategies to control land uses
(Bonnefond et al., 2017). This new procedure is an opportunity for local authorities to avoid
drastic land tenure measures, such as land acquisition, as it used to be more common a decade
ago (Bonnefond, Fournier, 2013). Costs and negotiation processes are limited (as there is no
acquisition), former land uses can be maintained but they are controlled. However, it is also
important to point out some limits. Such projects often lead to an increase of the flooded area
locally, a decrease of the land value and the necessity for their holders to organize discussions



with landowners and tenants about financial or material compensations. At last, it is important
to recall that such easement is permanent. It implies that any future purchaser of the land must
adhere to the easement.

Therefore, even though the over-flooding easement presents less constraints than other legal
instruments for the institutional holders, in practice, it still implies discussion and negotiation
between all stakeholders involved locally and must be often combined with other instruments.
In the last section, we illustrate with a case study (on the Oudon river basin) and describe how
negotiation and arrangements with local farmers have been necessary to successfully implement
this procedure.

4. A LEGAL INSTRUMENT CONFORTED BY LOCAL NEGOTIATIONS AND
ARRANGEMENTS: THE EXAMPLE OF THE OVER-FLOODING
EASEMENTS ON THE OUDON RIVER BASIN

As we can see in Figure 2, the Oudon river basin is located in the Western part of France (Maine-
et-Loire/Mayenne Departments). The Oudon river basin is mainly rural and dominated by
farming activities. Extensive grazing still remains in the bottom valleys but crop production is
increasing. Figure 3 gives an overview of typical landscape in the Oudon bottom valleys.

Figure 2: The Oudon river basin, in the Western part of France
(credits: M. Bonnefond, 2018)



Figure 3: Meadows in the Oudon bottom valleys/Segré en Anjou
(credits: A. Debray, 2018)

In France, local authorities and river syndicate on the Oudon river basin were pilot in the
implementation of this new type of public utility easement. In the beginning of the 2000s, after
several major floods and major damages on hundreds of houses, they decided to create flood
storage areas; in their project, they quickly faced the land tenure issue. Two options were
considered: land acquisition or the implementation of a new procedure, the over-flooding
easement. As explained during our interviews, local authorities decided to choose the latter, in
order to avoid/limit conflicts with farmers.

Several perimeters were settled in the southern part of the river basin for the enforcement of the
over-flooding easement first. Since then, 12 perimeters have been delineated in total (the largest
perimeter is about 45 hectares). Locations were identified by the river syndicate in cooperation
with central government administrations and the Chambers of Agriculture at local level (Maine-
et-Loire and Mayenne Départements). The river syndicate bought the parcels where hydraulic
works had to be built and the perimeters of the over-flooding easement delineated the flood-
prone areas.

Financial compensation, for both land owners and tenants, quickly became a key issue. If the
the river syndicate first considered the parcels of little value, the Chambers of Agriculture
battled to increase compensations. In 2003, a first “agreement for compensation of land owners
and tenants” was signed, even before the enforcement of the over-flooding easements. A 10%
offset based on the land value was paid to owners and financial compensations were also

planned for tenants in case of damages on crops, livestock and material goods (Debray et al.,
2019).



It is important to point out that local farmers also had the opportunity to participate in the
negotiation process. Since then, the Oudon river syndicate forecasts about 20 000 euros every
year to compensate farmers.

The Oudon river syndicate had to face several difficulties and oppositions, even though the
Chambers of Agriculture were partners and involved in the choice and design of this strategy;
some perimeters were abandoned because of local oppositions. The farmers, fearing the
economic and sanitary impacts of repeated floodings, as well as the constraints on land farming,
regularly contested the projects during public meetings or meetings with the syndicate. If the
Oudon river basin was an early and pilot project, some authors describe similar issues on other
French river basins. On the Brévenne and Turdine river basin, Riegel (2018) describes very
finely how compensations have been negotiated and calculated in agreement between the river
syndicate holding the project for the local authorities and professional organizations defending
the farmers’ interests. In particular, she explains that indemnities have been calculated
differently for each farmer, taking into account the specific situation of each of them.

5. DISCUSSION

To conclude, the over-flooding public utility easement has progressively become an important
legal instrument for French local authorities in the implementation of their mitigation projects
dealing with the flood hazard. In the years to come, the over-flooding of rural and agricultural
land may become more common in France to better protect urban areas downstream. In this
presentation, we pointed out the advantages and limits of this procedure, which remains quite
new and still under experiment in many river basins. Local authorities tend to avoid land
acquisition and choose this procedure, which has permanent legal consequences on land rights
though. From our empirical investigation, it appears that local negotiations constitute a key step
in its implementation and in the delimitation of perimeters. These steps cannot be avoided by
the institutional authorities in charge of such projects. Unlike stated at the premises of the years
2010 by some authors, landowners and tenants are far from being passive in its proceedings and
do not only bear the consequences of the easement (Moliner-Dubost, 2013). They are consulted
during the public inquiry and most of all their involvement is crucial in the definition of the
perimeter and conditions of implementation (compensations, constraints on land uses) of the
easement. Empirical investigation shows that local authorities often prefer to abandon projects
if they do not reach an agreement locally. Beyond the legal dimension of such procedure,
institutional holders must legitimate the flooding of rural land in the benefits of cities and
integrate the local socio-economic issues at stake.
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